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(d) If the Program Manager denies or
revokes a DOE employee’s access, DOE
may reassign the employee or realign
the employee’s duties within the local
commuting area or take other actions
consistent with the denial of access.

(e) If the Program Manager revokes
the access of a covered person assigned
or detailed to DOE, DOE may remove
the assignee or detailee from access to
the information that justified the CI
evaluation and return the assignee or
detailee to the agency of origin.

(f) Covered persons whose access is
denied or revoked may request recon-
sideration by the head of the relevant
DOE element.

(g) For cases involving a question of
loyalty to the United States, the Direc-
tor of the Office of Intelligence and
Counterintelligence may refer the mat-
ter to the FBI as required by section
145d of the Atomic Energy Act of 1954.
For cases indicating that classified in-
formation is being, or may have been,
disclosed in an unauthorized manner to
a foreign power or an agent of a foreign
power, DOE is required by 50 U.S.C.
402a(e) to refer the matter to the Fed-
eral Bureau of Investigation.

Subpart C—Safeguarding Privacy
and Employee Rights

§709.21 Requirements for notification
of a polygraph examination.

When a polygraph examination is
scheduled, the DOE must notify the
covered person, in writing, of the date,
time, and place of the polygraph exam-
ination, the provisions for a medical
waiver, and the covered person’s right
to obtain and consult with legal coun-
sel or to secure another representative
prior to the examination. DOE must
provide a copy of this part to the cov-
ered person. The covered person must
receive the notification at least ten
days, excluding weekend days and holi-
days, before the time of the examina-
tion except when good cause is shown
or when the covered person waives the
advance notice provision.

§709.22 Right to counsel or other rep-
resentation.

(a) At the covered person’s own ex-

pense, a covered person has the right to

obtain and consult with legal counsel
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or another representative. However,
the counsel or representative may not
be present during the polygraph exam-
ination. Except for interpreters and
signers, no one other than the covered
person and the examiner may be
present in the examination room dur-
ing the polygraph examination.

(b) A covered person has the right to
consult with legal counsel or another
representative at any time during an
interview conducted 1in accordance
with §709.15 of this part.

§709.23 Obtaining consent to a poly-
graph examination.

DOE may not administer a polygraph
examination unless DOE:

(a) Notifies the covered person of the
polygraph examination in writing in
accordance with §709.21 of this part;
and

(b) Obtains written consent from the
covered person prior to the polygraph
examination.

§709.24 Other information provided to
a covered person prior to a poly-
graph examination.

Before administering the polygraph
examination, the examiner must:

(a) Inform the covered person that
audio and video recording of each poly-
graph examination session will be
made, and that other observation de-
vices, such as two-way mirrors and ob-
servation rooms, also may be em-
ployed;

(b) Explain to the covered person the
characteristics and nature of the poly-
graph instrument and examination;

(c) Explain to the covered person the
physical operation of the instrument
and the procedures to be followed dur-
ing the examination;

(d) Review with the covered person
the relevant questions to be asked dur-
ing the examination;

(e) Advise the covered person of the
covered person right against self-in-
crimination; and

(f) Provide the covered person with a
pre-addressed envelope, which may be
used to submit a quality assurance
questionnaire, comments or com-
plaints concerning the examination.
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